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Elevation in feet* (NGVD) .
Source of flooding and location of referenced elevation Cogf‘nfrg(l;tgl(tjles
Existing Modified
Tributary No. 10:
At the confluence with Yocona-Spybuck Drainage Canal (MD—1) .......cccccooiiiiiiiiiiiiiiice *219 *217 | City of Forrest
City.
Approximately 5,010 feet upstream of County Highway 202/Union Pacific Railroad ................... None *221 | Unincorporated
Areas.
Tributary No. 12:
At the confluence with Lateral 1-B (Tributary NO. 11) ..o None *213 | Unincorporated
Areas.
Approximately 4,035 feet upstream of County Highway 808 ..........c.cccceniiieereneeneneese e None *221
Tributary No. 13:
At the confluence with Tributary NO. 12 ... None *214 | City of Forrest
City.
Approximately 4,500 feet upstream of the confluence with Tributary No. 12 ... None *222 | Unincorporated
Areas.
Tributary No. 14:
At the confluence with Tributary NO. 12 ..o None *215 | City of Forrest
City.
Approximately 100 feet upstream of Yocona ROad ..........cccceviiiiiiiiiiiiiiiiieiec e None *216 | Unincorporated
Areas.
Tributary No. 16:
At the confluence with Tributary NO. 12 ... None *217 | City of Forrest
City.
Approximately 2,920 feet upstream of Yocona Road ... None *224 | Unincorporated
Areas.
Tributary No. 17:
Approximately 260 feet downstream of the confluence of Tributary No. 18 ..o None *219 | Unincorporated
Areas.
Approximately 4,150 feet upstream of County Highway 814 ... None *229
Tributary No. 18:
At the confluence with Tributary NO. 17 ..o None *220 | Unincorporated
Areas.
Approximately 2,850 feet upstream of the confluence with Tributary No. 17 ........cccocoviviiniieen. None *225
Tributary No. 19:
At the confluence with Tributary NO. 17 ..o None *223 | Unincorporated
Areas.
Approximately 2,390 feet upstream of the confluence with Tributary No. 17 ........cccccviiiriienen. None *226

ADDRESSES

City of Forrest City
Maps are available for inspection at the City Hall, 224 North Rosser, Forrest City, Arkansas.

Send comments to The Honorable Larry S. Bryant, City Hall, P.O. Box 1074, 224 North Rosser, Forrest City, Arkansas 72335.

St. Francis County (Unincorporated Areas)

Maps are available for inspection at St. Francis County Courthouse, 313 South Izard Street, Forrest City, Arkansas.
Send comments to The Honorable Carl Cisco, Judge, St. Francis County, 313 Izard Street, Forrest City, Arkansas 72335.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: July 28, 2004.
David I. Maurstad,
Acting Director, Mitigation Division,
Emergency Preparedness and Response
Directorate.
[FR Doc. 04-17961 Filed 8-5—-04; 8:45 am]

BILLING CODE 9110-12-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AJ07

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for the Colorado Butterfly Plant

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
designate critical habitat for the
Colorado butterfly plant (Gaura
neomexicana ssp. coloradensis)
pursuant to the Endangered Species Act
of 1973, as amended (Act). In total,

approximately 8,486 acres (ac) (3,434
hectares (ha)) along approximately 113.1
stream miles (mi) (182.2 kilometers
(km)) fall within the boundaries of the
proposed critical habitat designation.
The proposed critical habitat is located
in Laramie and Platte Counties in
Wyoming; Kimball County in Nebraska;
and Weld County in Colorado.

DATES: We will accept comments from
all interested parties until October 5,
2004. We must receive requests for
public hearings, in writing, at the
address shown in the ADDRESSES section
by September 20, 2004.

ADDRESSES: If you wish to comment,
you may submit your comments and
materials concerning this proposal by
any one of several methods:

1. You may submit written comments
and information to the Field Supervisor,
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U.S. Fish and Wildlife Service,
Wyoming Field Office, 4000 Airport
Parkway, Cheyenne, Wyoming 82001.

2. You may hand-deliver written
comments to our Office, at the address
given above.

3. You may send comments by
electronic mail (e-mail) to
fw6_cobutterflyplant@fws.gov. Please
see the Public Comments Solicited
section below for file format and other
information about electronic filing.

4. You may fax your comments to
307/772—2358.

Comments and materials received, as
well as supporting documentation used
in the preparation of this proposed rule,
will be available for public inspection,
by appointment, during normal business
hours at the Wyoming Field Office, 4000
Airport Parkway, Cheyenne, Wyoming,
telephone 307/772-2374.

FOR FURTHER INFORMATION CONTACT:
Brian Kelly, Field Supervisor, Wyoming
Field Office, 4000 Airport Parkway,
Cheyenne, Wyoming (telephone 307/
772—-2374; facsimile 307/772—-2358).

SUPPLEMENTARY INFORMATION:
Public Comments Solicited

We intend that any final action
resulting from this proposal will be as
accurate and as effective as possible.
Therefore, comments or suggestions
from the public, other concerned
governmental agencies, the scientific
community, industry, or any other
interested party concerning this
proposed rule are hereby solicited.
Comments particularly are sought
concerning:

(1) The reasons any habitat should or
should not be determined to be critical
habitat as provided by section 4 of the
Act, including whether the benefit of
designation will outweigh any threats to
the species due to designation;

(2) Specific information on the
amount and distribution of Gaura
neomexicana ssp. coloradensis habitat,
and what habitat is essential to the
conservation of the species and why;

(3) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat;

(4) Any foreseeable economic,
national security, or other potential
impacts resulting from the proposed
designation and, in particular, any
impacts on small entities; and

(5) Whether our approach to
designating critical habitat could be
improved or modified in any way to
provide for greater public participation
and understanding, or to assist us in
accommodating public concerns and
comments.

If you wish to comment, you may
submit your comments and materials
concerning this proposal by any one of
several methods (see ADDRESSES
section). Please submit Internet
comments to
fw6_cobutterflyplant@fws.gov in ASCII
file format and avoid the use of special
characters or any form of encryption.
Please also include “Attn: Gaura
neomexicana ssp. coloradensis” in your
e-mail subject header and your name
and return address in the body of your
message. If you do not receive a
confirmation from the system that we
have received your Internet message,
contact us directly by calling our
Cheyenne Ecological Services Field
Office at phone number 307/772-2374.
Please note that the Internet address
fwé_cobutterflyplant@fws.gov will be
closed out at the termination of the
public comment period.

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home addresses from
the rulemaking record, which we will
honor to the extent allowable by law.
There also may be circumstances in
which we would withhold from the
rulemaking record a respondent’s
identity, as allowable by law. If you
wish us to withhold your name and/or
address, you must state this
prominently at the beginning of your
comment. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

Designation of Critical Habitat Provides
Little Additional Protection to Listed
Species

In 30 years of implementing the Act,
the Service has found that the
designation of statutory critical habitat
provides little additional protection to
most listed species, while consuming
significant amounts of available
conservation resources. The Service’s
present system for designating critical
habitat has evolved since its original
statutory prescription into a process that
provides little real conservation benefit,
is driven by litigation and the courts
rather than biology, limits our ability to
fully evaluate the science involved,
CONsumes enormous agency resources,

and imposes huge social and economic
costs. The Service believes that
additional agency discretion would
allow our focus to return to those
actions that provide the greatest benefit
to the species most in need of
protection.

Role of Critical Habitat in Actual
Practice of Administering and
Implementing the Act

While attention to and protection of
habitat is paramount to successful
conservation actions, we have
consistently found that, in most
circumstances, the designation of
critical habitat is of little additional
value for most listed species, yet it
consumes large amounts of conservation
resources. Sidle (1987) stated, ‘“Because
the Act can protect species with and
without critical habitat designation,
critical habitat designation may be
redundant to the other consultation
requirements of section 7.”” Currently,
only 445 species or 36 percent of the
1,244 listed species in the United States
under the jurisdiction of the Service
have designated critical habitat. We
address the habitat needs of all listed
species through conservation
mechanisms such as listing, section 7
consultations, the section 4 recovery
planning process, the section 9
protective prohibitions of unauthorized
take, section 6 funding to the States, and
the section 10 incidental take permit
process. The Service believes that it is
these measures that may make the
difference between extinction and
survival for many species.

Procedural and Resource Difficulties in
Designating Critical Habitat

We have been inundated with
lawsuits for our failure to designate
critical habitat, and we face a growing
number of lawsuits challenging critical
habitat determinations once they are
made. These lawsuits have subjected the
Service to an ever-increasing series of
court orders and court-approved
settlement agreements, compliance with
which now consumes nearly the entire
listing program budget. This leaves the
Service with little ability to prioritize its
activities to direct scarce listing
resources to the listing program actions
with the most biologically urgent
species conservation needs.

The consequence of the critical
habitat litigation activity is that limited
listing funds are used to defend active
lawsuits, to respond to Notices of Intent
to sue relative to critical habitat, and to
comply with the growing number of
adverse court orders. As a result, listing
petition responses, the Service’s own
proposals to list critically imperiled



47836

Federal Register/Vol. 69, No. 151/Friday, August 6, 2004 /Proposed Rules

species, and final listing determinations
on existing proposals are all
significantly delayed.

The accelerated schedules of court
ordered designations have left the
Service with almost no ability to
provide for adequate public
participation or to ensure a defect-free
rulemaking process before making
decisions on listing and critical habitat
proposals due to the risks associated
with noncompliance with judicially-
imposed deadlines. This in turn fosters
a second round of litigation in which
those who fear adverse impacts from
critical habitat designations challenge
those designations. The cycle of
litigation appears endless, is very
expensive, and in the final analysis
provides relatively little additional
protection to listed species.

The costs resulting from the
designation include legal costs, the cost
of preparation and publication of the
designation, the analysis of the
economic effects and the cost of
requesting and responding to public
comment, and in some cases the costs
of compliance with the National
Environmental Policy Act (NEPA). None
of these costs result in any benefit to the
species that is not already afforded by
the protections of the Act enumerated
earlier, and they directly reduce the
funds available for direct and tangible
conservation actions.

Background

We discuss only those topics directly
relevant to the designation of critical
habitat in this proposed rule. For more
information on Gaura neomexicana ssp.
coloradensis, refer to the final listing
rule published in the Federal Register
on October 18, 2000 (65 FR 62302).

Gaura neomexicana ssp. coloradensis
is a perennial herb that lives
vegetatively for several years before
bearing fruit once and then dying.
Gaura neomexicana ssp. coloradensis
occurs on subirrigated, alluvial (stream
deposited) soils on level or slightly
sloping floodplains and drainage
bottoms at elevations of 1,524-1,951
meters (5,000-6,400 ft). Colonies are
often found in low depressions or along
bends in wide, active, meandering
stream channels a short distance
upslope of the actual channel. The plant
requires early- to mid-succession
riparian (river bank) habitat. Gaura
neomexicana ssp. coloradensis is an
early successional plant (although
probably not a pioneer) adapted to use
stream channel sites that are
periodically disturbed. Historically,
flooding was probably the main cause of
disturbances in the plant’s habitat,
although wildfire and grazing by native

herbivores also may have been
important.

Little is known about the historical
distribution of Gaura neomexicana ssp.
coloradensis. Prior to 1984, no extensive
documentation of the plant’s range had
been conducted. In 1979, the total
known population size was estimated in
the low hundreds (Dorn 1979). Intensive
range-wide surveys from 1984 to 1986
resulted in the discovery or
confirmation of more than 20
populations in Wyoming, Colorado, and
Nebraska, containing approximately
20,000 flowering individuals (Marriott
1987). Additional surveys since 1992
have resulted in the discovery of
additional populations in Wyoming and
Colorado (Fertig 1994; Floyd 1995b).

Gaura neomexicana ssp. coloradensis
is distributed throughout its occupied
range into patchy groups of
subpopulations, some of which are
isolated with little or no possibility of
interbreeding with other local
populations. The spatial structuring of
this subspecies is commonly referred to
as a metapopulation. Local populations
exist on a patch of suitable habitat, and
although each has its own, relatively
independent population dynamics, the
long-term persistence and stability of
the metapopulation arise from a balance
of population extinctions and
colonization to unoccupied patches
through dispersal events (Hanski 1989,
Olivieri et al. 1990, Hastings and
Harrison 1994).

Balancing local population extinction
with new colonization events is
problematic for Gaura neomexicana ssp.
coloradensis since naturally occurring
disturbance associated with creation of
suitable habitat for colonization, such as
seasonal floods, has been largely
curtailed by water development and
flood control. Consequently, what once
may have been a dynamic, but stable,
metapopulation, may now be
characterized by a series of local
populations with a very low probability
of colonizing new patches, and little
opportunity to replace populations that
go extinct. Biological characteristics that
may serve to reduce these negative
consequences at least in the short-term
for G. n. ssp. coloradensis include seed
banks, delay of stage transition from
rosette to flowering adults under poor
habitat conditions, and self-
compatibility. However, the regional
persistence of a metapopulation has
been shown to be possible only when
the rate of colonization exceeds the
local rate of extinction (Lande 2002).
Consequently, the removal of
opportunities for future colonization
events poses a significant threat to long-
term metapopulation persistence and

species viability. This highlights the
importance of maintaining viability of
as many local populations as possible
through conservation.

Most of what is known about Gaura
neomexicana ssp. coloradensis and its
conservation is based on surveys and
research conducted on populations
located on the WAFB in Cheyenne,
Wyoming, from 1984 to 2003. Floyd and
Ranker (1998) studied three G. n. ssp.
coloradensis subpopulations at WAFB,
Crow Creek, Diamond Creek, and
Unnamed Drainage, from 1992 to 1994.
The purpose of their study was to
examine population growth,
demographic variability, demographic
stage transition dynamics and the
probability of population extinction.
Results suggested that each of the three
subpopulations was not stable but
exhibited significant demographic
variability both spatially and
temporally, and population growth
values were not useful parameters to
describe long-term population dynamics
(Floyd and Ranker 1998).

Annual census of flowering plants at
WAFB began in 1986, and continued
from 1988 to 2003, within
subpopulations located at Crow Creek,
Diamond Creek, and Unnamed
Drainage. Census summaries provided
by Heidel (2004a) based on these data
show that subpopulations within these
three drainages are characterized by
dramatic fluctuations in size.

Most populations of Gaura
neomexicana ssp. coloradensis for
which census or demographic data have
been collected exhibit substantial
demographic uncertainty. Some of the
observed temporal variation in
subpopulations at WAFB has been
correlated with unpredictable
environmental factors such as
temperature and precipitation (Floyd
and Ranker 1998; Laursen and Heidel
2003; and Heidel 2004a), and spatial
variation may be attributable, in part, to
fine-scale microhabitat differences in
light availability or competition with
other herbaceous vegetation or noxious
weeds (Munk et al. 2002; Laursen and
Heidel 2003; and Heidel 2004b). Similar
factors may be correlated with some of
the observed demographic variability in
less-well-studied populations
throughout the subspecies’ range.
However, even for the well-studied
subpopulations at WAFB, no clear
cause-and-effect relationships have been
found to explain the observed
fluctuations in population numbers, and
studies have not accounted for the
majority of the observed demographic
uncertainty. Demographic uncertainty,
or stochasticity, is variability in survival
and reproduction of individuals due, at
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least in part, to chance or random events
(Frankel et al. 1995); although some
chance events may actually be
deterministic factors that are currently
not understood (Shaffer 1987).

Some researchers suggest that
demographic uncertainty becomes an
important hazard only for small
populations (in the range of tens to
hundreds of individuals). While there is
no managerial solution for threats due to
stochastic factors, the magnitude of
effect of these threats decreases as
population size increases (Shaffer 1987;
Frankel et al. 1995; Lande 2002).
Maintaining the maximum number of
individuals within each population, and
maintaining the maximum number of
populations within the Gaura
neomexicana ssp. coloradensis
metapopulation as a whole, may be the
only means with which to maintain
long-term species persistence.

Of the known populations of Gaura
neomexicana ssp. coloradensis, the vast
majority occur on private lands
managed primarily for agriculture and
livestock. Haying and mowing at certain
times of the year, water development,
land conversion for cultivation,
competition with exotic plants, non-
selective use of herbicides, and loss of
habitat to urban development are the
main threats to these populations
(Mountain West Environmental Services
1985, Marriott 1987, Fertig 1994).

Because of the small, isolated nature
of populations and few numbers present
in many of them, the subspecies is
much more susceptible to random
events such as fires, insect or disease
outbreaks, or other unpredictable events
that could easily eliminate local
populations.

Previous Federal Actions

On October 18, 2000, Gaura
neomexicana ssp. coloradensis was
designated as threatened throughout its
entire range under the Act (65 FR
62302). On October 4, 2000, the Center
for Biological Diversity and the
Biodiversity Legal Foundation filed a
complaint in the Federal District Court
for the District of Colorado concerning
our failure to designate critical habitat
for the Colorado butterfly plant (Center
for Biological Diversity, et al. v. Norton,
et al. (Civ. Action No. 00-D-1980)). On
March 19, 2001, the Court approved a
settlement agreement requiring us to
submit a final critical habitat
designation for the Colorado butterfly
plant to the Federal Register on or
before December 31, 2004. For more
information on previous Federal actions
concerning G. n. ssp. coloradensis, refer
to the final listing rule (65 FR 62302).

Critical Habitat

Critical habitat is defined in section 3
of the Act as: (i) The specific areas
within the geographic area occupied by
a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (II) that may require
special management considerations or
protection; and (ii) specific areas
outside the geographic area occupied by
a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. “Conservation” means the use
of all methods and procedures that are
necessary to bring an endangered or a
threatened species to the point at which
listing under the Act is no longer
necessary.

Critical habitat receives protection
under section 7 of the Act through the
prohibition against destruction or
adverse modification of critical habitat
with regard to actions carried out,
funded, or authorized by a Federal
agency. Section 7 requires consultation
on Federal actions that are likely to
result in the destruction or adverse
modification of critical habitat.

To be included in a critical habitat
designation, the habitat must first be
“essential to the conservation of the
species.” Critical habitat designations
identify, to the extent known using the
best scientific and commercial data
available, habitat areas that provide
essential life-cycle needs of the species
(i.e., areas on which are found the
primary constituent elements, as
defined at 50 CFR 424.12(b)).

Occupied habitat may be included in
critical habitat only if the essential
features thereon may require special
management or protection. Thus, we do
not include areas where existing
management is sufficient to conserve
the species. As discussed below, such
areas also may be excluded from critical
habitat pursuant to section 4(b)(2).

Our regulations state that, “The
Secretary shall designate as critical
habitat areas outside the geographic area
presently occupied by the species only
when a designation limited to its
present range would be inadequate to
ensure the conservation of the species”
(50 CFR 424.12(e)). Accordingly, when
the best available scientific and
commercial data do not demonstrate
that the conservation needs of the
species so require, we will not designate
critical habitat in areas outside the
geographic area occupied by the species.

Our Policy on Information Standards
under the Act, published in the Federal
Register on July 1, 1994 (59 FR 34271),

provides criteria, establishes
procedures, and provides guidance to
ensure that decisions made by the
Service represent the best scientific and
commercial data available. It requires
Service biologists, to the extent
consistent with the Act and with the use
of the best scientific and commercial
data available, to use primary and
original sources of information as the
basis for recommendations to designate
critical habitat.

Critical habitat designations do not
signal that habitat outside the
designation is unimportant to Gaura
neomexicana ssp. coloradensis. Areas
outside the critical habitat designation
will continue to be subject to
conservation actions that may be
implemented under section 7(a)(1), and
to the regulatory protections afforded by
the section 7(a)(2) jeopardy standard
and the section 9 take prohibition, as
determined on the basis of the best
available information at the time of the
action. We specifically anticipate that
federally funded or assisted projects
affecting listed species outside their
designated critical habitat areas may
still result in jeopardy findings in some
cases. Similarly, critical habitat
designations made on the basis of the
best available information at the time of
designation will not control the
direction and substance of future
recovery plans, habitat conservation
plans, or other species conservation
planning efforts if new information
available to these planning efforts calls
for a different outcome.

Methods

As required by the Act and
regulations (section 4(b)(2) and 50 CFR
424.12), we used the best scientific and
commercial data available in
determining areas that contain the
physical and biological features that are
essential to the conservation of Gaura
neomexicana ssp. coloradensis. This
information included data from our files
that we used for listing the species;
geologic maps, recent biological surveys
and reports; information funded by the
Air Force and other interested parties,
and discussions with botanists.

The long-term probability of the
conservation of Gaura neomexicana ssp.
coloradensis is dependent upon the
protection of existing populations, and
the maintenance of ecologic functions
within these sites, including
connectivity within and between
populations within close geographic
proximity to facilitate pollen flow and
population expansion. G. n. ssp.
coloradensis is fragmented and patchy
in nature and occurs as a
metapopulation. The areas we are
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proposing to designate as critical habitat
provide some or all of the habitat
components essential for the
conservation of G. n. ssp. coloradensis.

Criteria Used To Identify Critical
Habitat

As previously stated in the
Background section of the final listing
rule (65 FR 62302, October 18, 2000),
“Thus, of 26 previously known
populations, 9 may be extirpated; 3 are
probably small, but have not been
surveyed since 1992; 4 are still extant,
but declining; and 10 are stable or
increasing.” In our delineation of the
critical habitat units, we selected areas
to provide for the conservation of Gaura
neomexicana ssp. coloradensis at the
eight sites where all previously known
subpopulations are known to occur.
Much of what is known about the
specific physical and biological
requirements of G. n. ssp. coloradensis
is described in the Primary Constituent
Elements section of this proposed rule.

Our approach to delineating critical
habitat units was applied in the
following manner:

(1) We obtained records of Gaura
neomexicana ssp. coloradensis
distribution compiled by the Wyoming
Natural Diversity Database (Wyoming
Natural Diversity Database 2004) and
from the Colorado Natural Heritage
Program (Colorado Natural Heritage
Program 1995, 2004). Database records
were received in the form of shape files
formatted for use in ArcView
(Environmental Systems Research, Inc.
(ESRI)), a computer GIS program. We
created polygons by overlaying current
and historic plant locations from shape
files on digital topographic maps. In
other words, we focused on designating
units representative of the known
current and historical locations of the
plant throughout the geographic range
of the subspecies.

(2) We then evaluated plant locations
in relation to potentially suitable habitat
within drainages on the topographic
maps. We followed rough boundaries of
suitable habitat from which we could
identify potential critical habitat, and
then further refined these boundaries
using corresponding Service National
Wetland Inventory maps. A more
refined boundary was then created
digitally using a second GIS program,
ArcMap (ESRI). This boundary was then
evaluated in relation to primary
constituent elements and adjacent areas
containing suitable hydrologic regimes,
soils, and vegetation communities. We
avoided land areas identified as not
suitable for G. n. ssp. coloradensis, i.e.,
those areas that do not contain primary
constituent elements. Such areas were

excluded from the refined boundary to
the extent that we could identify these
areas on the map.

In order to determine the outward
extent of the proposed critical habitat,
botanists were consulted who had
previously conducted field surveys of
Gaura neomexicana ssp. coloradensis
and who had a good working knowledge
of habitat requirements for the species.
Based on the information from
botanists, we are using the outward
extent of the proposed critical habitat as
300 feet (91 meters) from the center of
the stream within a given stream
segment.

(3) We eliminated areas that did not
contain the appropriate vegetation or
associated native plant species, as well
as features such as cultivated agriculture
fields, housing developments, and other
areas that are unlikely to contribute to
the conservation of Colorado butterfly
plant. We used geographic features
(ridge lines, valleys, streams, etc.) or
manmade features (roads or obvious
land use) that created an obvious
boundary for a unit as unit area
boundaries.

(4) Critical habitat designations were
then described for landowners and the
public. We mapped using legal
descriptions including township, range,
and sections associated with the Public
Land Survey System so that private
landowners and the public could see the
proximity of the designation with where
they reside.

The Service is working with, and will
continue to work with, the Wyoming
Stockgrowers Association, the Wyoming
Association of Conservation Districts,
the Wyoming Department of
Agriculture, the Natural Resources
Conservation Service in Wyoming and
Nebraska, and the City of Fort Collins in
Colorado, to develop conservation
agreements with willing landowners to
provide for the conservation of Gaura
neomexicana ssp. coloradensis. These
agreements will include specific on-the-
ground actions to alleviate specific
threats including—allowing the Service
access to private land to conduct annual
monitoring of G. n. ssp. coloradensis
populations to evaluate success of
management actions under the
agreement; establishing an adaptive
management approach to evaluate
success of management actions under
the agreement; and facilitating the
collection of data needed for future
recovery of the species. Through
cooperation and communication
between landowners and the Service,
such agreements will provide for the
conservation needs of G. n. ssp.
coloradensis above and beyond what
would be achievable through the

designation of critical habitat on private
lands while meeting the needs of
individual landowners. Working
cooperatively with private landowners
to protect habitat for G. n. ssp.
coloradensis through conservation
agreements is the Service’s preferred
approach to protecting the species on
private lands. The Service will pursue
such agreements to the fullest extent
practicable prior to finalizing critical
habitat. If, prior to finalizing the
designation of critical habitat, the
Service determines that the benefits of
excluding an area subject to one of these
agreements outweigh the benefits of
including it, the Service will exclude
such from the designation. Currently,
one such agreement is in place.

The Service will work with
landowners to gain access to private
lands to survey for plant populations.
Most of these populations have not been
surveyed since 1998, earlier in some
cases, and some may now be extirpated.
The Service is in the process of
conducting surveys that will continue
through August of 2004. We will further
refine the designation based on new
information.

We propose to designate critical
habitat on lands that we have
determined are essential to the
conservation of Gaura neomexicana ssp.
coloradensis. These areas have the
primary constituent elements described.
While the species was known
historically from several additional
locations in northern Colorado and
southeastern Wyoming, these
populations are believed to be
extirpated (Fertig 1994) and are not
included in the proposed designation.

Much of the survey data on which
this proposed designation is based
represents the number of flowering
individuals during one point in time.
Because of the annual fluctuation in
population size for this species (ranging
from 200 percent), and because the
number of flowering individuals each
year depends upon local environmental
factors that vary substantially year to
year (e.g., precipitation), it is likely that
other individual plants and
subpopulations exist but were not
identified during previous surveys. This
is particularly true for those areas,
which contain the primary constituent
elements for the species, that occur
between subpopulations. Not only are
these areas essential to achieving the
long-term conservation goal of
protecting the maximum number of
populations possible, but they are
essential in maintaining gene flow
between populations via pollen flow to
maintain, and potentially increase, local
population genetic variation.
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In our delineation of the critical
habitat units, we selected areas to
provide for the conservation of Gaura
neomexicana ssp. coloradensis in all
areas where it is known to occur, except
WAPFB (see discussion below on the
WAFB’s Integrated Natural Resources
Management Plan (INRMP)). All units
are essential because G. n. ssp.
coloradensis populations exhibit
significant demographic uncertainty,
contain very low genetic variation, and
have very little opportunity to colonize
new geographic areas with which to
balance local extinction events. We
believe the proposed designation is of
sufficient size to maintain ecological
processes and to minimize secondary
impacts resulting from human activities
and land management practices
occurring in adjacent areas. We mapped
the units with a degree of precision
commensurate with the available
information, the size of the unit, and
time allotted to complete this proposal.
We anticipate that the boundaries of the
units may be refined based on
additional information received during
the comment period and after surveys
are completed in August of this year.

Although we are not proposing sites
other than where populations are
known to occur, we do not mean to
imply that habitat outside the
designation is unimportant or may not
be required for recovery of the species.
Areas that support newly discovered
populations in the future, but are
outside the critical habitat designation,
will continue to be subject to the
applicable prohibitions of section 9 of
the Act and the regulatory protections
afforded by the section 7(a)(2) jeopardy
standard. In addition, for such
populations discovered on private
lands, the Service will consider entering
into conservation agreements with the
landowners similar to the ones
contemplated for currently known
populations.

We often exclude non-Federal public
lands and private lands that are covered
by an existing operative Habitat
Conservation Plan (HCP) and executed
Implementation Agreement (IA) under
section 10(a)(1)(B) of the Act from
designated critical habitat because the
benefits of exclusion outweigh the
benefits of inclusion as discussed in
section 4(b)(2) of the Act. There are no
HCPs in place for Gaura neomexicana
ssp. coloradensis at this time.
Department of Defense lands with an
approved INRMP also are excluded from
critical habitat. We have approved the
INRMP for WAFB, which addresses
conservation needs of G. n. ssp.
coloradensis. Consequently, we did not
consider habitat supporting populations

located on WAFB for proposed
designation as critical habitat.

Designating critical habitat is one
mechanism for providing habitat
protection for Gaura neomexicana ssp.
coloradensis populations. However, the
benefits of protecting extant populations
through conservation agreements, by
partnering with private landowners on
whose property populations occur, may
well outweigh the benefits of
designating critical habitat for this
species. Greater protection results from
conservation agreements because these
agreements address the specific types of
actions (e.g., indiscriminate application
of herbicides; overgrazing; timing of hay
cutting) undertaken by private
landowners that may adversely impact
G. n. ssp. coloradensis or its habitat and
that would not involve a Federal nexus
subject to consultation under section
7(a)(2) of the Act. A review of the
complete consultation history of G. n.
ssp. coloradensis has revealed that none
of the actions undertaken on private
lands resulting in these threats to the
species have ever required consultation
under the Act.

Primary Constituent Elements

In accordance with section 3(5)(A)()
of the Act and regulations at 50 CFR
424.12, in determining which areas to
propose as critical habitat, we are
required to base critical habitat
determinations on the best scientific
and commercial data available and to
consider those physical and biological
features (primary constituent elements)
that are essential to the conservation of
the species, and that may require special
management considerations and
protection. These include, but are not
limited to—space for individual and
population growth and for normal
behavior; food, water, air, light,
minerals, or other nutritional or
physiological requirements; cover or
shelter; sites for breeding, reproduction,
and rearing (or development) of
offspring; and habitats that are protected
from disturbance or are representative of
the historic geographical and ecological
distributions of a species.

The primary constituent elements for
Gaura neomexicana ssp. coloradensis
include those habitat components
essential for the biological needs of
rosette growth and development, flower
production, pollination, seed set and
fruit production, and genetic exchange.
G. n. ssp. coloradensis typically lives
and reproduces on subirrigated, stream-
deposited soils on level or slightly
sloping floodplains and drainage
bottoms at elevations of 5,000 to 6,400
feet (1,524 to 1,951 meters). Most
colonies are found in low depressions or

along bends in wide, active, meandering
stream channels a short distance
upslope of the active channel, and may
occur at the base of alluvial ridges at the
interface between riparian meadows and
drier grasslands (Fertig 2001). Average
annual precipitation within its range is
13 to 16 in (33 to 41 cm) primarily in
the form of rainfall (Fertig 2000). Soils
in G. n. ssp. coloradensis habitat are
derived from conglomerates,
sandstones, and tufaceous mudstones
and siltstones (i.e., derived from spongy,
porous limestone formed by the
precipitation of calcite from the water of
streams and springs) of the Tertiary
White River, Arikaree, and Ogallala
formations (Fertig 2000).

Ecological processes that create and
maintain Gaura neomexicana ssp.
coloradensis habitat are important
primary constituent elements. Essential
habitat components to G. n. ssp.
coloradensis occur in areas where past
and present hydrological and geological
processes have created streams,
floodplains, and conditions supporting
favorable plant communities.
Historically, G. n. ssp. coloradensis
habitat has been mainta